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Continuing the miracle into South Africa’s second decade
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STATEMENT BY THE F W DE KLERK FOUNDATION CENTRE FOR CONSTITUTIONAL RIGHTS ON THE DECISION OF THE PROVINCIAL GOVERNMENT OF THE WESTERN CAPE TO CHANGE THE TYPE OF MUNICIPAL GOVERNANCE IN CAPE TOWN  FROM THE EXECUTIVE MAYORAL SYSTEM TO THE EXECUTIVE COMMITTEE SYSTEM

The decision of the MEC for Local Government, Mr Richard Dyantyi to alter the type of municipal governance in Cape Town from the current executive mayoral system of government to a collective executive system of government has far-reaching implications for democratic local governance and for the constitutional principle of co-operative government.

Whilst Section 12 of the Municipal Structures Act  does authorize the MEC for local government in a province to establish municipalities and to determine the category and type of such municipalities, the section cannot be used to enable interference by one sphere of government (the province) with another sphere (the municipality) for political reasons. Section 155(7) of the Constitution permits intervention by national and provincial government in municipal affairs, but only where the aim is to see to effective performance by municipalities of their functions.   In other words, interference must be justified by an inability of a municipality to effectively perform its functions. There is no such suggestion in respect of Cape Town.

The cornerstone of our co-operative system of government is that it is comprised of three spheres of government which, although interdependent and interrelated are also distinctive. Section 151(4) of the Constitution expressly imposes an obligation on provincial Government not to impede a municipalities’ right to exercise its powers or perform its functions. 

On the other hand, section 160 (8) (a) would seem to favour the concept of an executive council in which all parties are represented.  It requires that “members of a municipal council must be able to participate in its proceedings and those of its committees in a manner that allows parties and interests reflected within the Council to be fairly represented.”   

However, practice has shown that the executive committee system has a number of disadvantages.   As MEC for Local Government, Cobus Dowry pointed out on 10 June 2003, in the executive committee system  “no specific person is responsible for decisions, as the Executive must take collective responsibility.” This also meant that “individual members of the Executive Committee took decisions but did not take responsibility for their actions”.  (This might, in turn, be inconsistent with Section 152 (1) (a) in terms of which local governments are required to provide democratic and accountable government).  Accordingly, he strongly supported the Mayoral Executive system and later expressed the view that “The introduction of the Mayoral Executive system in the Western Cape will be yet another step to entrench local government as an independent sphere of government.”  

Another disadvantage of the executive committee system is the possible lack of continuity and consistency in municipal government policy.  In a situation where no single party can command a majority each vote in the Executive Committee could send the municipal government lurching in a different policy direction. Such a situation might also militate against the achievement of the objects of local government, set out in Section 152 (1).

What is clear is that regardless of the executive system, Municipal government must comply with the basic democratic requirement that the will of the majority  should prevail.  Section 160 (8) (b) of the Constitution requires that proceedings should be “consistent with democracy”.  Clearly, any dispensation that would vest executive decision-making in the hands of parties that do not have majority support in the Council would be inconsistent with democracy and would thus be unconstitutional.

In establishing its bona fides in seeking to change the system of executive government in Cape Town, the Provincial Government of the Western Cape would need to explain:

· why it previously supported the executive mayoral system in Cape Town, even though the ruling coalition at that time also enjoyed a slim majority; 

· why it continues to support the executive mayoral system in all the other municipalities in the province; and 

· in what respects it believes that the performance of the Cape Town municipality fails to comply with objectively applied standards, to the extent that drastic intervention is required.  
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